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448 MICHIGAN LAW REVIEW 

Wills — Distribution — Abatement of General Legacies — Intent of 
Testator. — Testator drew his own will. After dating and signing it he 
added (whether at the time of signing or thereafter does not appear) the 
following statement : "Be it tether known that all these sharers are to 
receive their shares pro rata in case part of the estate cannot be collected 
from those people who now owe this estate." * * * The will contained, 
besides two devises of realty, four general money legacies, a void legacy to a 
church and three specific legacies of personalty. The personal estate was 
insufficient to make all payments provided for under the will. Held, that the 
auditor correctly paid the specific legacies in full, abating only the general 
money legacies because of the deficiency. Calvin's Estate (1908), 35 Pa. 
Co. Ct. 545- 

It is undoubtedly a general rule of distribution that in case an estate 
proves sufficient to pay all debts and all specific legacies, but not the general 
legacies, the latter are subject to abatement in equal proportion. 2 Wil- 
liams, Executors, *i2ii (7th Am. Ed.), p. 661; 1 Roper, Legacies, 35s, 
*3S6; Moore's Estate (1897), 19 Pa. Co. Ct. R. 459. Whether or not this 
established rule of distribution must yield to the intent of the testator ex- 
pressed in his will is the question here involved. Undoubtedly the trend of 
modern decisions is to give effect to the intention of the testator where 
such is apparent and unquestioned — a proposition so well recognized in 
Pennsylvania and elsewhere as to make a citation of authority a needless 
formality. In the principal case, however, the exact intent of the testator 
is not expressed in altogether unambiguous terms. It is said in Williams, 
Executors, *i223, and in 1 Roper, Legacies, *42S, that where expressions 
intended to give priority "are ambiguous, and do not mark out with cer- 
tainty the testator's intention, no priority is allowed." In short, where there 
is ambiguity the statutes of distribution take their course. In the principal 
case the claim is that no priority was intended, whereas under the statutes 
or common law there is priority. However, the principle laid down supra 
is as to the effect of the testator's expression of intent, not the result thereof. 
The question was raised in the principal case by the testator's next of kin, 
along with other exceptions to the auditor's findings. Upon what ground 
the exceptants hoped to benefit does not appear, for, and as indeed the 
court points out, no benefit could reach them in any event, the question being 
of concern between only the general and specific legatees. Properly raised by 
the general legatees, a fuller consideration would undoubtedly have been 
accorded this exception ; indeed, we are led to believe that a different decision 
might have been reached. As a result, while the court's decision, under all 
the circumstances of the case, evidences no glaring error of judgment, we 
are naturally prone to wonder what construction might have been placed 
upon the testator's statement and its effect upon the distribution had the 
general legatees been the exceptants. 

Wills — Repugnancy in a Devise — Intention of Testator Controls. — 
Testator devised to his wife, "her heirs and assigns forever the following 
realty, * * * and it is my will that my said wife and her heirs shall hold 



